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Case No. 13545/1022/2023

         
To
 

The Director General
Forest Survey of India
Ministry of Enviornment, Forest & Climate Change
Kauagarh Road, P.O. IPE Dehradun- 248195
Contact : 0135- 2756139, 2754507, 2755037
Email: dgfs@fsi.nic.in; jdtfi@fsi.nic.in

 

Sub:  Legal framework related to posting/transfer/retention of

employees with disabilities and caregivers to dependent persons

with disabilities
 
Madam/Sir,
 
          I am directed to refer to the communications in the matter above
and to bring to your knowledge the following legal
Provisions/guidelines relating to the transfer/posting of divyang
employees and those who are caregivers of divyang persons:-
 

2.       Statutory Provisions and Guidelines

 

a)      Article 41 of the Indian Constitution  – The state shall make
effective provisions for securing the right to work, education, and public
assistance in cases of unemployment, old age, sickness, and
disablement.

 

b)      Section 20 (2) of RPwD Act, 2016 – Sub Section 2 of Section
20 states that government establishment shall provide reasonable
accommodation, appropriate barrier-free and conducive environment to
divyang employees. 

 

c)     Section 20 (5) of RPwD Act, 2016 – Sub Section 5 of Section 20
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provides that the appropriate government may frame policies for
posting and transfer of employees with disability.
 

d)      Section 21 of the RPwD Act:

"21. Equal opportunity policy.—(1) Every establishment shall
notify equal opportunity policy detailing measures proposed to be
taken by it in pursuance of the provisions of this Chapter in the
manner as may be prescribed by the Central Government. (2)
Every establishment shall register a copy of the said policy with
the Chief Commissioner or the State Commissioner, as the case
may be."

 

e)      Rule 8 of the RPwD Rules, 2017  prescribing the manner of

preparing and notifying the Equal Opportunity Policy under

Section 21 of the Act:
 

"8. Manner of publication of equal opportunity policy.

 
(1) Every establishment shall publish equal opportunity policy for
persons with disabilities.
(2) The establishment shall display the equal opportunity policy
preferably on their website, failing which, at conspicuous places
in their premises.
(3) The equal opportunity policy of a private establishment having
twenty or more employees and the Government establishments
shall inter-alia, contain the following, namely:
(a) facility and amenity to be provided to the persons
with disabilities to enable them to effectively discharge their
duties in the establishment;
(b) list of posts identified suitable for persons with disabilities in
the establishment;
(c) the manner of selection of persons with disabilities for various
posts, post-recruitment and pre- promotion training, preference in
transfer and posting, special leave, preference in allotment of
residential accommodation if any, and other facilities;
(d) provisions for assistive devices, barrier-free accessibility and
other provisions for persons with disabilities;
(e) appointment of liaison officer by the establishment to look
after the recruitment of persons with disabilities and provisions of
facilities and amenities for such employees.
(4) The equal opportunity policy of the private establishment
having less than twenty employees shall contain facilities and
amenities to be provided to the persons with disabilities to enable
them to effectively discharge their duties in the establishment."

 

 (3)    In this regard the DOP&T, being the nodal ministry of the central
government on personnel matters have issued the following instructions
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which have also been circulated by other cadre controlling authorities
such as the DFS, the DPE, the railway board, etc:-
 
(i)       F.No. 302/33/2/87-SCT (B) dated 15.02.1988 issued by Ministry
of Finance - This O.M. provides guidelines related to posting of Divyang
employees at their native place and exemption of such employees from
routine transfer. This O.M. also provides that employees should not
even be transferred on promotion if a vacancy exists in the same branch
or in the same town. Further, this O.M. provides that if it is not possible
to retain Divyang employee at his place of posting, due to
administrative exigencies, even then he must be kept nearest to his
original place, and in any case, he should not be transferred at far off or
remote place of posting.
 
(ii)      No. A-B 14017/41/90-Estt (RR) dated 10.05.1990 issued by
DoP&T – This O.M. provides that employees belonging to Groups C and
D may be posted near their native place.
 
(iii)      O.M. No. 14017/16/2002-Estt(RR) dated 13.03.2002 issued by
DoP&T- This O.M. clarifies rule laid down in No. A-B 14017/41/90-Estt
(RR) dated 10.05.1990. The said O.M. laid down that Government
employees belonging to Group C and Group D may be posted near to
their native place. O.M. of the year 2002 further extended this rule for
employees belonging to groups A and B as well.
 
(iv)       No. 36035/3/2013-Estt(Res) dated 31.03.2014 issued by DoP&T
– This O.M. lays down certain guidelines for providing facilities to
divyang employees of government establishments. Under the heading
‘H’ of the O.M. two guidelines with respect to the transfer and posting
of divyang employees are laid down. Firstly, it is laid down that divyang
employees may be exempted from rotational transfer and allowed to
continue in the same job where they would have achieved the desired
performance. Secondly, the O.M. provides that at the time of
transfer/promotion, preference in place of posting may be given to
Persons with Disabilities subject to administrative constraints.
 
(v)       No. 42011/3/2014-Estt.(Res) dated 06.06.2014 issued by DoP&T
– This O.M. is related to the posting of government employees who are
caregivers of Divyang children. Considering challenges that are faced
by the caregiver of a divyang child, this O.M. provides that the
caregiver of a divyang child may be exempted from routine
transfer/rotational transfer.
 
(vi)      No. 42011/3/2014-Estt(RR) dated 08.10.2018 issued by DoP&T –
This O.M. extended the scope of O.M. dated 06.06.2014. This O.M. lays
down that a government employee who serves as the main caregiver of
a dependent daughter/son/parents/spouse/brother/ sister may be
exempted from the exercise of routine transfer.
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4.       Analysis of the Provisions & Guidelines
 

4.1     It is noteworthy that even before Section 20(5) was
conceptualized, DoP&T and other departments of the government
framed policies relating to the exemption of divyang employees from
routine transfer and transfer at their native place. As rightly laid down
in DoP&T O.M. dated 31.03.2014, the focus behind exempting from
routine transfer or behind giving preference in transfer and posting is
to provide an environment to divyang employee in which they can
achieve the desired performance and where their services can be
optimally utilized. A combined reading of all the guidelines further
makes it clear that the government’s approach to the issue of transfer is
progressive and forward-looking. In 1990 DoP&T issued O.M.
exempting Group C and D divyang employees from routine transfer.
This was extended to Group A and B divyang employees in the year
2002. Similarly, the Ministry of Finance (MoF) created an exception for
divyang employees in the year 1988, long before the 2016 Act was
enacted. MoF in O.M. dated 15.02.1988 went on to exempt divyang
employees from routine transfer even in case of promotion of such
employee.
 

4.2     Even in the case of an employee who serves as a caregiver of a
divyang dependent, the approach is progressive. Till 2018, the caregiver
of divyang dependent child was exempted from routine transfer by
DoP&T OM dated 08.10.2018, divyang dependent
spouse/brother/sister/parents were also added.
 

4 . 3 The objective behind exempting caregivers must also be
understood. DoP&T O.M. dated 06.06.2014 rightly lays down that
rehabilitation of a divyang dependent is an indispensable process that
enables a divyang person to reach and maintain physical, sensory,
intellectual, psychiatric, and social functional levels. If the caregiver of
such a person is subjected to routine periodic transfer, it will have an
adverse impact on the rehabilitation process of divyang dependent. It is
certainly the duty of a government employee to serve with utmost
dedication.  However, this fact does not take away his right to take care
of his divyang dependents. Hence, the objective behind DoP&T
guidelines is to strike a balance between the two aspects.

 

5.       Objections and issues raised by respondents in complaints

before this Court and cases before Hon’ble High Courts, Central

Administrative Tribunals
 

5.1     Issues– Exempting divyang employee from transfer, if Service
Rules prescribed for mandatory transfer.
 

Case)      A case was filed before the Hon’ble Delhi High Court in
which Respondent Bank submitted that a divyang employee
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cannot be exempted from the routine transfer at a remote rural
branch because as per Service Rules for promotion every
employee has to serve for a fixed period at a rural branch. ANJU
MEHRA v. CANARA BANK; W.P. (C) 7927/2020, judgment dated
05.11.2020

 

Held) The Court did not accept the contentions forwarded by the
Respondent Bank and held that divyang employees must be
exempted from routine transfer and posting at rural locations.
Court relied upon DoP&T O.M. dated 31.03.2014 and held that
divyang employees must be exempted from the routine transfer.
Court also relied upon O.M. No. 69/2018 dated 13.12.2018 issued
by Canara Bank, whereby divyang employees with disability
percentage of 65% or above are exempted from mandatory
service at rural locations.

 

5.2     Issue – Since transfer is an incidence of service should
employees follow transfer Orders without exception?
 

Held)      This issue is often raised by the Respondents. Hon’ble
Delhi High Court answered this issue in ANJU MEHRA v.
CANARA BANK; W.P. (C) 7927/2020, judgment dated 05.11.2020.
The court held that this principle is not applicable in cases
pertaining to the transfer of divyang employees. The court held
that when an employee is agitating his rights under the RPwD
Act, 2016 or PwD Act, 1995, principles of general nature are not
applicable in such cases because both Acts are enacted in
furtherance of international commitments and to ensure equal
treatment to Persons with Disabilities.

 

5.3     Issue – Can an employee be exempted if he is intimated about
the transferable nature of the job at the stage of joining?
 

Case)      Respondents often submitted that the employee was
intimated at the time of initial recruitment about the transferable
nature of the job hence, he cannot be exempted from the transfer.
 

Held) To support this contention Respondents, rely upon case
laws of the Hon’ble Supreme Court. Hon’ble court in UNION OF
INDIA v. S.L. ABBAS (AIR 1993 SC 2444) and in B.VARDHA RAO
vs. STATE OF KARNATAKA (AIR 1989 SC 1955) held that transfer
is incidence of service and courts must not interfere in transfer
issues unless such transfer is vitiated by malafides or is made in
violation of transfer policy.

 

Held)       The contention has been rejected by various High
Courts. Hon’ble High Court of Madhya Pradesh in SUDHANSHU
TRIPATHI v. BANK OF INDIA; W.P. No. 148/2017; judgment dated
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27.04.2018, Hon’ble High Court of Delhi in V.K. BHASIN v.
STATE BANK OF PATIALA; LPA No. 74/2005, judgment dated
03.08.2005 and Hon’ble Central Administrative Tribunal in
PRADEEP KUMAR SRIVASTAVA v. CENTRAL BUREAU OF
INVESTIGATION; OA No 2233/2017, Order dated 08.02.2018
held that law laid down in S.L. ABBAS and B. VARDHA RAO is not
applicable in the cases related to transfer of Divyang employees.
Courts held that transfer policies framed by various government
establishments are framed to cover normal circumstances. When
a divyang employee challenges his transfer under the RPwD Act,
2016 or the PwD Act, 1995, or various guidelines that are passed
from time to time, such challenge is under special statutes that
are enacted in furtherance of international commitments. Further,
courts also laid down that when transfer policy is silent on some
issue, then government establishment is bound to follow statutory
provisions and government guidelines on such issues. The court
further laid down that when a transfer is not challenged under
transfer policy, the government establishment is bound to
consider the exclusive/special circumstances prevailing at the
time of effecting the transfer of the government employee.
 

Held)      In V.K. BHASIN judgment, the Delhi High Court also
held that in transfer matters court does not sit as a court of
appeal, but the court cannot also lose sight of special legislation,
rules, and O.Ms. enacted for Divyangjan because the objective of
these provisions and O.Ms. is to fulfill the international
commitments and give equal treatment to Persons with
Divyangjan.

 

5.4     Issue – Various O.Ms. related to the transfer & posting of
divyang employees are recommendatory in nature and are not binding
on the government establishments.
 

Held)      The Central Administrative Tribunal in the PRADEEP
KUMAR SRIVASTAVA Case, while relying upon the judgments of
the Hon’ble Supreme Court delivered in SWARAN SINGH CHAND
v. PUNJAB STATE ELECTRICITY BOARD; (2009) held that when
executive instructions confer special privileges with respect to
special circumstances, such guidelines will have to be adhered to
and followed by the government establishment as a model
employer. Needless to say, all these guidelines are also framed in
furtherance of Article 41 of the Indian Constitution.

 

5.5     Issue – In case an employee who is a caregiver of a divyang
dependent is transferred to any place that has good medical facilities,
whether or not the exemption guidelines would be applicable.
 

a)      O.Ms. dated 06.06.2014 and dated 08.10.2018 and Hon’ble
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CAT Order in PRADEEP KUMAR SRIVASTAVA provide guiding
principles on this issue. In this judgment tribunal analysed O.M.
dated 06.06.2014 and distinguished between ‘medical facilities’
and ‘support system’. In O.M. dated 06.06.2014 and 08.10.2018
availability of medical facilities is not the criterion for determining
issue of exemption of transfer. As per the two O.Ms. criterion or
point of focus is the ‘rehabilitation process’ of the divyang child.
Support systems and rehabilitation are indispensable processes
that help divyang to maintain physical, psychological, and social
levels.

 

b)      Support system does not only mean availability of doctors
and medicines, but O.M. dated 06.06.2014 also provides the
meaning of ‘support system’ as a system that comprises preferred
linguistic zones, school/academic levels, administration,
neighbors, tutors, special educators, friends, and medical
facilities. It is certain from the plain reading of the O.M. that
medical facilities are just one component of a ‘support system’.
The reason for exempting caregivers of divyang dependents is to
provide a conducive and caring environment and not just medical
facilities. Needless to say, when the caregiver is subjected to the
exercise of routine transfer, it will cause displacement of the
divyang dependent as well. Hence, O.M. provides for exemption
from routine transfer.
 

c)      It is also to be noted that O.M. dated 06.06.2014 has now
been replaced by O.M. dated 08.10.2018, however, O.M. of
06.06.2014 is still relevant to understand the reason for
exempting the caregiver from the routine transfer. Moreover, on
08.10.2018 O.M. criterion for exemption has been kept the same,
i.e. rehabilitation, change is only made in persons who can be
considered as ‘dependent’.

 

6.       Other provisions of the Rights of Persons with Disabilities

Act, 2016 which are helpful in understanding the intent of the

legislation are -:

 

4.       Women and children with disabilities.—
(1) The appropriate Government and the local authorities shall
take measures to ensure that women and children with disabilities
enjoy their rights equally with others.
(2) The appropriate Government and local authorities shall ensure
that all children with disabilities shall have right on an equal basis
to freely express their views on all matters affecting them and
provide them appropriate support keeping in view their age and
disability.”

 

16.     Duty of educational institutions.—The appropriate
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Government and the local authorities shall endeavor that all
educational institutions funded or recognized by them provide
inclusive education to children with disabilities.

 

24.     Social security.— (1) The appropriate Government shall
within the limit of its economic capacity and development
formulate necessary schemes and programs to safeguard and
promote the right of persons with disabilities to an adequate
standard of living to enable them to live independently or in the
community: Provided that the quantum of assistance to the
persons with disabilities under such schemes and programs shall
be at least twenty-five percent higher than the similar schemes
applicable to others.

 

27.     Rehabilitation.—(1) The appropriate Government and the
local authorities shall within their economic capacity and
development, undertake or cause to be undertaken services and
programs of rehabilitation, particularly in the areas of health,
education, and employment for all persons with disabilities.

 

38.     Special provisions for persons with disabilities with

high support.—(1) Any person with a benchmark disability, who
considers himself to be in need of high support, or any person or
organization on his or her behalf, may apply to an authority, to be
notified by the appropriate Government, requesting to provide
high support.

 

2(d) - “care-giver” means any person including parents and
other family members who with or without payment provides
care, support or assistance to a person with disability.

 

6.1     Intention of the RPwD Act, 2016 is reflected in above mentioned
provisions of the Act. These provisions make it clear that the legislature
intended to provide a supporting environment in terms of health,
education, social and psychological support. Hence, O.M. dated
08.10.2018, which provides for exemption of caregiver of divyang
dependent is framed to achieve intentions and objectives of the Rights
of Persons with Disabilities Act, 2016, and hence these guidelines are
binding on the government establishments.

 

7.       Some other case laws on the issue of transfer of divyang

employee

         

a)      Indian Overseas Bank v. The Chief Commissioner for
Persons with Disabilities; Civil Writ Petition No. 14118/2014;
judgment of Hon’ble High Court of Rajasthan, dated 24.04.2017 –
In this case, divyang employee of the Bank was initially posted in
Jaipur. Later he was promoted and posted to Mumbai. He
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approached the Chief Commissioner for Persons with Disabilities
(‘CCPD’ in short) for retention in Jaipur. CCPD by its Order dated
01.04.2014 recommended for retention of the employee in Jaipur.
The bank failed to implement the Order of CCPD. The employee
approached the Hon’ble High Court for implementation of the
CCPD Order. The bank challenged the CCPD Order, opposed the
petition, and contended that the promotion policy provides for
transfer on promotion of the employees. Court rejected the bank’s
contention and held that the grievance of divyang employees
must be considered with compassion, understanding, and
expediency. Hon’ble Court held that the employee must be
retained in the Jaipur branch even after promotion.

 

b)      Samrendra Kumar Singh v. State Bank of India; Writ
Petition No. 5695/2013; judgment dated 17.01.2014 – In this case,
Petitioner, a divyang employee of the Respondent bank, was
posted in Ranchi. Thereafter, he was promoted and posted in
Daltonganj, Jharkhand. The petitioner approached the Hon’ble
High Court for quashing of transfer orders and retention in
Ranchi. The Respondent bank relied upon its transfer policy and
contended that at the time of promotion, employees are
transferred. Further, it was contended that O.Ms. issued by
various ministries and departments are recommendatory and are
not binding. Hon’ble High Court rejected Respondent Bank’s
contentions and relied upon Ministry of Finance O.M. dated
15.02.1998 and DoP&T O.Ms. dated 10.05.1990 and 13.03.2002.
Hon’ble Court quashed transfer Orders issued by the Respondent
bank and directed for employee’s retention in Ranchi.

 

8 .       In view of the above, it is advised to look into the matter afresh
and take necessary action to resolve the issue pertaining to this case in
light of the above provisions and forward an action taken report to this
Court within 30 days of issuance of this communication by email to
ccpd@nic.in.
 
 
 
 

 
 

(P. P. Ambashta)
Dy. Chief Commissioner
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